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Chapter One

INTRODUCTION

1.1 PURPOSE OF THE GUIDE 

To offset some of the impacts of constrained resources, the Army is implementing innovative initiatives that improve cost effectiveness or efficiency of installation operations.  With a strong emphasis on sound business practices, Army processes and procedures are being examined to determine ways to reduce costs, enhance revenues, or increase efficiency.  To the extent permitted by law, funds that become available as a result of these initiatives are retained by, or returned to, installation commanders for high priority requirements.  

Some installations have achieved substantial success with these revenue generating programs--sale and outlease of Army assets.  Other installations have expressed interest in expanding their sale and outlease programs and have questions on how to proceed.  This Installation Guide is intended to assist installation commanders by providing, in one document, an overview of the major policies, procedures, and responsibilities pertaining to three major initiatives in the sale and outlease program.  The Guide is not intended to substitute for the numerous regulations governing the programs.  These regulations are available at installations and will be used by the appropriate functional proponents to implement and execute the sale and outlease program.  

1.2 APPLICABILITY 

This guide applies to all Army agencies responsible for Army real and personal property, including Army National Guard and Army Reserve.  However, the guidelines on disposal of excess real property and outlease of non-excess real property do not apply at installations in foreign countries because the United States does not own the real property.  The general policies and procedures regarding outlease of personal property are applicable at all Army locations.  

1.3 SUGGESTED IMPROVEMENTS OR SUCCESS STORIES 

The proponent organization of this guide is the Office of the Assistant Secretary of the Army for Financial Management and Comptroller (OASA (FM&C)), SAFM-RBA, DSN 222-7411 or (703) 692-7411.  The Guide is located on the OASA (FM&C) website at http://www.asafm.army.mil/.  Users are invited to send comments or suggested improvements via the website or phone the POC at 703-692-7411 or 703-692-7400.  We also encourage users who have examples of successful sale and outlease initiatives to provide them to SAFM-RBA.  We will publicize these good examples to help other installations take maximum advantage of the program.  
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Chapter Two

SALE AND OUTLEASE CONCEPT

2.1 BACKGROUND 

FY 1991 Legislation.  In an effort to encourage installations to improve property management and increase revenues, Congress enacted significant legislation authorizing installation retention of revenues from the sale of real property and outlease of real and personal property.  Title 40 U.S.C. 485 and Title 10 U.S.C. 2667 were amended by a combination of authorities in Public Law 101-510, the FY 1991 National Defense Authorization Act, and Public Law 102-396, the FY 1993 Defense Appropriations Act.  These laws authorized the Services to retain and use revenue from the sale of non-Base Realignment and Closure (BRAC) excess real property and from the outlease of non-excess real and personal property.  Prior to FY 1991, revenues received from sales or outleases were deposited in the Treasury as miscellaneous receipts, and were not available for Army use.  The FY 1991 legislation specified that cash proceeds were split 50%/50% between the installations that generated the money and the Military Department and were used for facility maintenance and repair and environmental restoration.  The legislation also allowed payment to be made in the form of in-kind consideration for facility maintenance and repair and environmental restoration.  The legislation did not affect proceeds from agriculture and grazing leases, which were already retained by the installations under 10 U.S.C, 2667, nor did it affect proceeds from outgrants issued under authorities other than 10 U.S.C.  2667 (e.g., easements, permits, licenses).  
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FY 2001 Legislation.  Leasing has been a useful component of the DoD’s approach to reducing base operating costs.  Over the past years, the DoD used the authority granted by Section 2667 to lease its non-excess property.  In return for permitting nonfederal entities to temporarily put its property to productive use, the DoD received cash and in-kind consideration that was applied to facility-related activities, such as maintenance, repair, and environmental restoration.  Thus the ability to lease this property has been beneficial to the DoD and was in the public interest.  However, Section 2667 had some limitations that if removed would enable the DoD to use its non-excess property even more efficiently and effectively.  DoD submitted a report to Congress in June 1999 recommending changes to Section 2667.  Public Law 106-398, the FY 2001 National Defense Authorization Act, Section 2812, amended 10 U.S.C. 2667, Leases: non-excess property of military departments.  In summary, the approved legislation (1) permits construction or acquisition of new facilities with cash proceeds earned from leasing DoD property; (2) clarifies that in-kind consideration received from leases can be used for construction of new facilities; (3) allows the in-kind consideration to be accepted at any property or facility under the control of the Military Department; and (4) requires cash proceeds received from granting easements under 10 U.S.C. Section 2668 and 2669 and proceeds received from temporary use under a real estate agreement (permits, licenses, utility pole agreement, etc.) of other properties to be deposited into the special Treasury account in the same manner as money rentals received from leases.  The table in Chapter Eight provides the specifics of the authorities summarized above.

The new legislation provides a significant benefit to the DoD and furnishes an important incentive and a useful tool for the DoD and installations.  The ability to use cash proceeds for construction and to accept a broader range of in-kind consideration, including construction of new facilities and use of facilities and facility support, affords the DoD added flexibility to achieve its leasing objectives and better realize the value of the property.  

Public Law 106-398, the FY 2001 National Defense Authorization Act, Section 2812, did not amend Title 40 U.S.C., Section 485, Proceeds from transfer, sale, etc., of property.

2.2 AUTHORITIES FOR SALE AND OUTLEASE 

The authorities listed below are listed at Chapter Nine with the associated Internet Link to the reference site.

Title 40, United States Code, Section 485, Proceeds from transfer, sale, etc., of property.  Section 485 authorizes DoD to retain proceeds from the sale of non-BRAC excess real property disposed of by the General Services Administration (GSA).
Title 10, United States Code, Section 2667, Leases: non-excess property of military departments, as amended by Public Law 106-398, FY 2001 National Defense Authorization Act, Section 2812.  Section 2812 amends 10 U.S.C. 2667 to permit construction or acquisition of facilities with cash or in-kind payment and allow in-kind payment to be accepted at any military installation, and requires collection of proceeds from granting easements and temporary use of other properties.

Title 10, United States Code, Section 2668, Easements for rights-of-way, as amended by Public Law 106-398, FY 2001 National Defense Authorization Act, Section 2812.  Section 2812 requires all proceeds received from any easements granted under Section 2668 to be collected and used in the same manner as the cash proceeds collected from leases under 10 U.S.C. 2667.

Title 10, United States Code, Section 2669, Easements for rights-of-way: gas, water, sewer pipe lines, as amended by Public Law 106-398, FY 2001 National Defense Authorization Act, Section 2812.  Section 2812 requires all proceeds received from any easements granted under Section 2669 to be collected and used in the same manner as the cash proceeds collected from leases under 10 U.S.C. 2667.

The Stewart B. McKinney Homeless Assistance Act.  This act (Section 11411 of Title 42 U.S.C., as amended by Public Law 101-645, November 29, 1990) requires that any properties identified as excess, unutilized or underutilized in property surveys will be reported to the Department of Housing and Urban Development (HUD) for determination of suitability for the homeless.  

Federal Property Administrative Services Act, 40 U.S.C. 471 et.seq., establishes the guidelines and restrictions for the sale of all property.  The Act requires that each Federal agency report real estate that is excess to its requirements to the GSA.  

Executive Order (EO) 12512 requires the Services and GSA to make periodic surveys to identify excess and underused real estate.  

OSD Guidance Memorandum.  Deputy Under Secretary of Defense (Installations) memorandum, dated May 10, 2001, subject:  Section 2667 of Title 10, United States Code:  Enhanced-Use Leasing, provides OSD policy on enhanced-use leasing.

Department of Defense Financial Management Regulation 7000.14-R,  Volume 12, Chapter 14, Transferring, Disposing, and Leasing of Real Property and Personal Property.  The DoD FMR provides financial procedures for the disposal, transfer, or leasing out of real and personal property.

Defense Finance and Accounting Service-Indianapolis (DFAS-IN) Regulation 37-1, Finance and Accounting Policy Implementation, Chapter 14, Sales and Revenue.  DFAS-IN 37-1 provides procedures to account for and report revenues generated by the sale and outlease program.

DFAS-IN Manual 37-100-FY, Army Management Structure, File D5-5188.100, Disposal of DoD Property Receipt and Expenditure Accounts and File D5-5189.103, Lease of DoD Assets Receipt and Expenditure Accounts.  DFAS-IN 37-100-FY provides the special fund receipt and expenditure accounts for this program.
Operation and Maintenance Budget Exhibit, PB 34, Revenue from Transfer or Disposal of DoD Real Property and Revenue from Leasing Out of DoD Assets.  PB 34 Budget Exhibit complies with the Title 10, U.S.C, Section 2667 reporting requirement to provide an accounting of the receipts and use of all money rentals and a detailed explanation of each lease.

AR 405-70, Utilization of Real Estate, September 15, 1993, requires installation commanders to review regularly Army controlled real property to determine if any property is excess.  If property is not currently needed, the regulation requires making the property available for other interim use by outgrant.  

AR 405-80, Granting Use of Real Estate, October 10, 1997, sets forth the authority, policy, responsibility, and procedure for making military real estate, controlled by the Department of the Army, available to other military departments, Federal agencies, State and local governmental agencies, and private organizations or individuals.  Statutory authorities are listed in AR 405-80, Appendix B.  License Authority may be issued pursuant to lease or easement authorities and is also authorized under several miscellaneous statues to issue special purpose licenses. 

AR 405-90, Disposal of Real Estate, May 10, 1985 sets forth authorities, responsibilities, policies, and procedures for disposal of military and industrial real estate under the custody and control of the Department of the Army (DA) worldwide.  

AR 700-131, Loan and Lease of Army Materiel, September 1, 1996, sets forth policies and procedures for loan of Army materiel to DoD and non-DoD activities of the Federal government, and loan and lease of materiel to non-Federal civilian activities, agencies and private individuals.  The regulation provides procedures for requesting and processing loans and leases and sets forth responsibilities, including requirements for reimbursement.  

2.3 DEFINITIONS 

Real Property is real estate owned by the United States and under the control of the Army.  For purposes of this guide, real property includes the land, buildings and installed building equipment.  Equipment that is not installed, on the other hand, is considered personal property.  

Personal Property is any property not considered real property.  Examples include furniture, maintenance equipment, laboratory equipment, classroom computers, engineer equipment, and general-purpose vehicles.  

Excess Real Property is any real property under the control of DA that is not needed for the discharge of agency responsibilities.  

Non-Excess Property is any real property under the control of any Federal agency which is required for its needs and the discharge of its responsibilities, as determined by the head thereof.  DA property that has been determined excess to DA must be screened with other DoD elements before it is excess to DoD agency requirements.

The Outgrant Program involves the Army authorizing the use of its property by others.  The written document setting out the terms and conditions of that use is called an outgrant.  The four types of outgrants are leases, easements, licenses, and permits.  

Lease is an agreement that conveys a possessory interest in real or personal property, usually exclusive, for a set period of time, for consideration.  The Secretary of the Army is authorized to lease military property under the control of the military department by 10 U.S.C. 2667.  

Disposal is any authorized method of permanently divesting DA of control and responsibility for real or personal property.  Disposal includes sale and transfer.  

Easement grants the right to use property for a specific purpose.  It may be temporary or permanent.  Easements are granted under several authorities.

Temporary Use Under Real Estate Agreement (a license or permit).  This pertains to permits, licenses, utility pole agreements, etc.  For real estate purposes, the terms permit and license are considered identical and interchangeable.  Wherever a permit is used, a license could be properly used.  A real estate permit is generally used to authorize use of DA real property by another Federal Agency.  See AR 405-80 for definitions of these uses.

2.4 KEY PLAYERS AND THEIR ROLES 

The Installation Commander plays a key role in this process by ensuring that all Army controlled real property is reviewed in accordance with AR 405-70 and personal property is reviewed in accordance with AR 700-131 to determine if any such property is excess or may be made available for use by others.  The installation chief real property officer will typically conduct the review of real property.  The Directorate for Logistics is usually responsible for personal property reviews.  

Major Commands (MACOMs) will recommend approval of reports of excess prepared by installations, and forward the reports of excess to higher authority as set forth in appropriate real estate technical manuals.  MACOMs will also make determinations of availability for outgrants by approval of reports of availability prepared by installations, except those that require approval by higher authority.  MACOMs approve reports of availability for outgrants under AR 405-80.  If the property is excess, then AR 405-90 is applicable.

U.S. Army Corps of Engineers (COE) Division and District Offices will plan and execute disposal of excess real property in accordance with AR 405-90, and will issue outgrants in accordance AR 405-80.  COE district and division commanders will report excess real property with an estimated value of $15,000 or more to GSA and maintain close liaison with GSA to ensure prompt transfer of custody and accountability.  The division and district offices are a source of technical real estate guidance, assistance, and services.  

U.S. Army Chief of Engineers, Director of Real Estate will administer the real property disposal process for Army controlled property and supervise the granting use of real property and oversee delegations of authority.  

General Services Administration (GSA) is the disposal agency for excess real property unless a specific statute provides otherwise or GSA has delegated this disposal authority.  GSA has delegated authority through the Federal Property Management Regulation to the Secretary of the Army to dispose of certain categories of real property.  

The Assistant Chief of Staff of the Army (Installation Management) (ACSIM)) has responsibility for management of all Army controlled military real property.  The ACSIM will review and coordinate reports of excess and reports of availability for disposals and outgrants requiring approval by higher authority.  

The Assistant Secretary of the Army (Installation and Environment) (ASA(I&E)) will establish and oversee implementation of policies for management and disposal of Army controlled military real property, including requirements and determinations of excess and requirements and availability for outgranting.  

The Assistant Secretary of the Army (Acquisition, Logistics and Technology) (ASA(ALT)) will act for the Secretary of the Army in logistics matters for the approval of loans and leases of Army materiel.  

The Assistant Secretary of the Army (Financial Management) (ASA (FM&C)) will encourage installations to participate fully in this revenue generating program and will provide overall financial management guidance.  

The Deputy Chief of Staff for Logistics (DCSLOG) has Army Staff responsibility for policy and procedures concerning the loan and lease of Army materiel.  

Defense Finance and Accounting Service--Indianapolis (DFAS-IN) will ensure procedures are in place to enable proper fund control, required reporting to Office of Secretary of Defense (Comptroller) (OSD (C), Treasury, and the Congress, and utilization of the funds in accordance with the law.  

Office of the Secretary of Defense (Comptroller) (OSD(C)) will issue fund authorization documents to the Army.  



Chapter Three

SALE OF REAL PROPERTY

3.1 POLICY Army controlled real property must be used efficiently and economically in the performance of assigned missions.  Department of Army policy directs the prompt disposal of real property that is no longer needed to support mission requirements.  All disposals of excess real property are accomplished by the GSA, through delegated authority from the GSA, or by specific legislation.  AR 405-90 governs disposal of Army excess real property.  Section 485 of Title 40 U.S.C., authorizes DoD retention of proceeds from the sale of non-BRAC excess real property disposed of by GSA.  The law specifies that after GSA recoups its expenses, the remaining funds will be shared 50%/50% by the installation where the property is located and the military department.  Over the past years, the Department of the Army (DA) has distributed the majority of the Headquarters, DA share to the parent MACOMs of the generating installations.  However, in some cases, the military department has used its authority to apply these funds for Army-wide facility maintenance and repair and environmental restoration requirements.  DA will continue the practice of distributing the majority of the funding to the parent MACOMs of earning installations unless they determine that there are other higher priority requirements for the funding.  The money must be used for facility maintenance and repair or for environmental restoration.  It should be noted that Army, not GSA, is the disposal agency for real property valued at less than $15,000 and certain other categories of disposals as specified in AR 405-90.  Section 485 of Title 40 U.S.C. does not affect the proceeds from these disposals.

3.2 PROCEDURES 
Installation commanders who have (non-BRAC) real property under their jurisdiction will, on a continuing basis, survey their real property to insure that its use is efficient and economical.  When installation commanders determine that certain real property is not needed to support current requirements, but will be required in the future, they should consider leasing the property in the short term, and review the status of the property periodically.  When installation commanders determine that certain real property is not needed to support current requirements or to meet future requirements in accordance with master planning (AR 210-20), their installation engineers should prepare Reports of Excess (ROE) recommending that the real property be declared excess.  
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These ROEs will be processed in accordance with AR 405-90 and forwarded for approval through higher headquarters.  If the real property is deemed excess to the needs of the Army, the property will be made available for transfer without reimbursement to the other military departments.  If the property is not transferred to another military department, the Army will request that GSA transfer or dispose of the excess real property.  GSA then determines if the available property can meet an unfulfilled requirement of any other Federal agency.  Further, excess real property must be reported to the Department of Housing and Urban Development (HUD) for determination of suitability for the homeless.  If none of these options are exercised, GSA supervises and directs the disposal of the excess property.  The sale of real property must be for fair market value.  

If GSA sells the (non-BRAC) property, they will deposit the proceeds (less expenses of the sale) in a special account in the Treasury of the United States.  The funds will later be distributed in accordance with the provisions of the law.  The law requires a yearly accounting of each transfer and disposal made under Section 485 of Title 40 U.S.C., including a detailed explanation of each transfer and disposal and of the use of the proceeds received from it by the DoD.  DFAS has developed reporting procedures to ensure deposits and expenditures are accurately reported.  The coding structure for tracking receipts and expenditures is outlined in Chapter 6.
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3.3 POLICY GOVERNING BRAC PROPERTY 

In accordance with the Defense Authorization Amendments and Base Closure and Realignment Act (Public Law 100-526, Sections 201-209 (1988)) and the Defense Base Closure and Realignment Act of 1990 (Public Law 101-510, Sections 2101-2110), selected Army installations will close or realign.  Any proceeds from disposal of real property under the authority of the BRAC laws must be deposited into the applicable BRAC account.  Accordingly, installations are not authorized to sell BRAC real property under the sale and outlease program.  

3.4 EXAMPLES 

Although disposal of excess Army real property is not as common as leasing, some examples are available.  

· One installation was asked by a landowner if he could purchase about one acre of installation land adjacent to his property, which he believed was not being used.  The installation reviewed the utilization and recommended that the land be declared excess to Army needs.  After appropriate approvals, GSA sold the property to the landowner.  



Chapter Four

OUTLEASE OF REAL PROPERTY

4.1 POLICY 

DA goals are to ensure proper management and use of real property authorized for mission purposes; to promote multiple use of DA lands, if authorized; to minimize additional real property acquisition; to reduce maintenance and custody costs; and to dispose of real property interests no longer required for DA needs or to discharge DA responsibilities, including environmental.  Army controlled real property (land or buildings) must be used efficiently and economically in the performance of assigned missions.  When the Army determines that military real property is underutilized or unutilized currently, but needed in the future, the real property will be made available for other use.  Leasing of Army controlled real property for non-Army use is authorized when this use is of direct benefit to the United States, promotes the national defense or an Army mission, or is in the public interest.  The use must not interfere with the installation mission and must be authorized by an appropriate realty instrument (e.g., lease, easement grant, and for any other temporary use under a real estate agreement (permit, license, utility pole agreement, etc.).  

Army controlled real property that is available for use for non-Army purposes will be outgranted in the following order of preference: a) To other military departments or DoD activities or agencies; b) To other Federal agencies or activities; c) To State and local government agencies; d) To private organizations or individuals.  Prior to leasing to State or local governments or private parties, the Stewart B. McKinney Homeless Assistance Act requires a determination by HUD regarding the suitability of the property for the homeless.  AR 405-80 governs leasing of Army real property.  

10 U.S.C. 2667, as amended by Public Law 106-398, FY 2001 National Defense Authorization Act, Section 2812, specifies additional requirements.  Leases of real property for non-Army use are for a term of not more than five years, unless specifically approved for longer terms by the Secretary of the Army, and must be for fair market value.  The Secretary of the Army may give the lessee the first right to buy the property if the lease is revoked to allow the United States to sell the property under any other provision of law.  The Secretary of the Army may revoke the lease at any time, unless he determines that the omission of such a provision will promote national defense or be in the public interest.

10 U.S.C. 2667, as amended, authorizes acceptance of cash payment or in-kind consideration received from leases, easements, or temporary use under a real estate agreement (permit, license, utility pole agreement, etc.) of non-BRAC non-excess real property.

Cash Proceeds.  The law specifies that cash proceeds received from leases, easements, or temporary use of real property will be shared 50%/50% by the installation where the property is located and the military department.  The money must be used for the following:  (1) Maintenance, protection, alteration, repair, improvement, or restoration (including environmental restoration) of property or facilities; (2) Construction or acquisition of new facilities; (3) Lease of facilities; and (4) Facilities Operation Support.  The Army may not expend more than $500,000 at a single installation until 30 days after reporting to Congressional Defense Committees on the proposed expenditure.

Money rentals received from leases, easements, or temporary use must be deposited into a special Treasury Account.  Payments for utilities or services furnished to lessees under such leases may be deposited to the credit of the appropriation from which the cost of providing them was paid.  

Over the past years, the Department of the Army (DA) has distributed the majority of the Headquarters, DA share to the parent MACOMs of the generating installations.  However, in some cases, the military department has used its authority to apply these funds for Army-wide facility maintenance and repair and environmental restoration requirements.  DA will continue the practice of distributing the majority of the funding to the parent MACOMs of earning installations unless they determine that there are other higher priority requirements for the funding.  

In-Kind Consideration.  The law specifies that in-kind consideration received from leases, easements, or temporary use of real property must be used for the following:  (1) Maintenance, protection, alteration, repair, improvement, or restoration (including environmental restoration) of property or facilities; (2) Construction of new facilities; (3) Provision of facilities; and (4) Facilities Operation Support; and (5) Provision of such other services relating to activities that will occur on the leased property.  This in-kind consideration may be accepted on any property or facility under the control of the respective Service Secretary that is executing the outlease.  The Army may not expend more than $500,000 until 30 days after reporting to Congressional Defense Committees on the proposed expenditure.

When accepting new facilities as in-kind consideration, it is not necessary to obtain authorization for a military construction project pursuant to 10 U.S.C. 2802 or to comply with the reporting requirement of 10 U.S.C. 2662(a)(1).  However, when a lease has an annual rental in excess of $500,000 (cash or in-kind) the military department must comply with 10 U.S.C. 2662(a)(3).  Additionally, where the in-kind consideration being accepted under 10 U.S.C. 2667, subsection c has a value in excess of $500,000, the military department must also comply with the subsection (c)(4) that specifies that the Secretary concerned may not enter into the lease until 30 days after the date on which a report on the facts of the lease is submitted to the congressional defense committees.  In those circumstances that require a report under section 2662(a)(3) and 2667(c)(4), the military department should submit a single report, citing both statutory requirements.

4.2 PROCEDURES 

Installation commanders who have (non-BRAC) real property under their jurisdiction will, on a continuing basis, survey their real property to insure that its use is efficient and economical.  When installation commanders determine that certain real property is not currently needed, they should make the property available for other interim or collateral use by outlease.  Of course, installations need to reduce their lease space off-post before outleasing similar space on post.  Installation engineers should prepare reports of availability (ROA) that provide the information necessary for review and approval of availability and preparation of the lease that will authorize the approved use.  Installations will submit ROAs through command channels to the appropriate MACOM for approval.  The MACOM will make Determinations of Availability (DOA) by approval of ROAs (except those requiring approval by higher authority as indicated in AR 405-80.  After MACOM or higher-level approval, the DOAs will be forwarded to the appropriate Corps of Engineer division commander for action.  
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In addition to evaluating new outlease opportunities, installation commanders should have COE district commanders review all existing real property leases to determine if fair market value of the lease interest is being paid, as the law requires.  Now that the proceeds are returned to the installation, greater incentive exists to ensure that expiring leases are renewed at fair market value.  In some instances, however, non-cash rentals may still provide the greatest overall benefit.  For example, in cases where the lessee provides in-kind consideration that the installation judges may be of greater value to the installation mission.

Money received from leasing under 10 U.S.C. 2667 is deposited into a special account of the Treasury established by specific authorization of 10 U.S.C. 2667 (see Chapter Six).  The funds are later authorized for use by OSD(C) and distributed by HQDA on a 50%/50% basis to the generating installations and MACOMs, unless HQDA determines that the MACOM share will be used for other Army requirements in the areas specified by law.  The law requires a yearly accounting of the receipt and use of all money rentals that are deposited and expended under this program, including a detailed explanation of each lease entered into and each amendment made to existing leases.  

4.3 POLICY GOVERNING BRAC PROPERTY 

In accordance with the Defense Authorization Amendments and Base Closure and Realignment Act (Public Law 100-526, Sections 201-209 (1988)) and the Defense Base Closure and Realignment Act of 1990 (Public Law 101-510, Sections 2101-2110), selected Army installations will close or realign.  Leases of BRAC real property must comply with the Federal Property Management Regulations and are approved at HQDA.  Requests for leases must contain sufficient data and supporting rationale to clearly demonstrate that the property is available for interim use because of a BRAC action and that the lease will be in the best interest of the Army and not delay subsequent disposal of the property.  

The Army may lease BRAC real property under the authority of either 10 U.S.C. 2667 or BRAC law, at the discretion of HQDA.  If BRAC law is used, the lease proceeds must be deposited into the applicable BRAC account.  If 10 U.S.C. 2667 is used, the proceeds will be deposited and used as explained in sections 4.1 and 4.2   

4.4 EXAMPLES 

Some examples of successful real property outleasing are installations leasing land or space to utility companies, transportation offices, and other private businesses for office and storage space.  Some installations are considering outleasing underutilized maintenance bays, industrial plants or classroom space.  National Guard armories have been outleased for craft fairs and concerts.  Depots are generating significant revenue leasing underutilized storage space in warehouses.  
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· One unique outlease opportunity being explored involves a health care consulting firm whose clients are state and local governments.  The firm is investigating the possibility of leasing excess capacity at a military hospital on a particular installation, but may be interested in military hospitals at other installations.

· Another outlease proposal under consideration is a request to lease several acres of land and part of a building for the purpose of developing an inter modal rail transfer facility at an installation.  

· Military Traffic Management Command leases one or more berths or piers to the local port authority at a gulf port shipping location.  The local port authority performed renovations for part of the lease consideration.  

· Army Schools at several locations are considering leasing classroom and conference space to local requesters for the time not in use for Army purposes.  

· Some Army hospitals are considering leasing high tech operating facilities to local medical establishments, on an as required basis.  

· Installation television studios or teleconferencing facilities might be leased to local requesters for periods not used by the installation.  



Chapter Five

OUTLEASE OF PERSONAL PROPERTY

5.1 POLICY 

Army materiel (hereafter, referred to as personal property) is intended for use in support of Army's mission.  However, when compelling circumstances exist, supported by statutory authority, personal property may be loaned or leased to: a) Army and other DoD elements; b) Non-DoD Federal departments and agencies; c) State and local governments; d) Special activities, agencies, commercial activities, and private individuals.  AR 700-131 governs loans and leases of Army personal property, and provides comprehensive policy and format guidance.  It should be noted that this guide provides no supplemental authority to installation commanders to sell or outlease Army assets beyond that already provided for in AR 700-131.  

This guide deals only with personal property leases (as opposed to loans) that are authorized under 10 U.S.C. 2667, as amended.  The Leasing Statute, 10 U.S.C. 2667, authorizes the lease of Army personal property to activities or individuals outside the Federal Government when it is determined that the property is not, for the period of the lease, needed for public use, is not excess property, and the lease will promote the national defense or be in the public interest.  Leases must be for fair market value.  10 U.S.C. 2667 authorizes acceptance of cash payment or in-kind consideration for the lease of personal property.

Cash Proceeds.  The law specifies that cash proceeds from the lease of personal property will be shared 50%/50% by the installation where the property is located and the military department.  The money must be used for the following:  (1) Maintenance, protection, alteration, repair, improvement, or restoration (including environmental restoration) of property or facilities; (2) Construction or acquisition of new facilities; (3) Lease of facilities; and (4) Facilities Operation Support.  The Army may not expend more than $500,000 at a single installation until 30 days after reporting to Congressional Defense Committees on the proposed expenditure.

Money rentals received from these leases must be deposited into a special Treasury Account.  

Over the past years, the Department of the Army (DA) has distributed the majority of the Headquarters, DA share to the parent MACOMs of the generating installations.  However, in some cases, the military department has used its authority to apply these funds for Army-wide facility maintenance and repair and environmental restoration requirements.  DA will continue the practice of distributing the majority of the funding to the parent MACOMs of earning installations unless they determine that there are other higher priority requirements for the funding.  
In-Kind Consideration.  The law specifies that in-kind consideration from the lease of personal property must be used for the following:  (1) Maintenance, protection, alteration, repair, improvement, or restoration (including environmental restoration) of property or facilities; (2) Construction of new facilities; (3) Provision of facilities; and (4) Facilities Operation Support; and (5) Provision of such other services relating to activities that will occur on the leased property.  This in-kind consideration may be accepted for any property or facility under the control of the respective Service Secretary that is executing the outlease.  The Army may not expend more than $500,000 until 30 days after reporting to Congressional Defense Committees on the proposed expenditure.

When accepting new facilities as in-kind consideration, it is not necessary to obtain authorization for a military construction project pursuant to 10 U.S.C. 2802 or to comply with the reporting requirement of 10 U.S.C. 2662(a)(1).  However, when a lease has an annual rental in excess of $500,000 (cash or in-kind) the military department must comply with 10 U.S.C. 2662(a)(3).  Additionally, where the in-kind consideration being accepted under 10 U.S.C. 2667, subsection c has a value in excess of $500,000, the military department must also comply with the subsection (c)(4) that specifies that the Secretary concerned may not enter into the lease until 30 days after the date on which a report on the facts of the lease is submitted to the congressional defense committees.  In those circumstances that require a report under section 2662(a)(3) and 2667(c)(4), the military department should submit a single report, citing both statutory requirements.

Although leases of arms, combat/tactical vehicles, vessels, and aircraft are covered by the provisions of AR 700-131 and 10 U.S.C. 2667, they are not the primary focus of the outlease program.  Thus, the guide emphasizes leases of items such as forklifts, bulldozers, computer equipment, industrial equipment, generators or power generation equipment, heaters and air conditioners (environmental control equipment), mobile kitchen or cooking equipment, medical equipment, and other items of equipment which are currently underutilized and which could generate revenue for the installation.  
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Other pertinent Army policies prescribed in AR 700-131 follow.  Leases must not interfere with military requirements and priorities.  Army personal property will be made available to the lessee "as is, where is." Reimbursement will be required for damage, destruction, loss, fair depreciation in value, costs to restore equipment to the condition that existed when the original lease of equipment began and for any Army repair, care, issue and turn-in inspection labor costs, packing, crating, transportation, preservation, and protection of leased equipment.  Lessees must sign written lease agreements and provide surety bonds prior to receipt of property.  Surety bonds are bonds, including dollar deposit, guaranteeing performance of the terms of the lease.  Army policy is that leases of personal property will not be made for which a counterpart exists in the commercial market.  Lessees will pay fair market value as determined on the basis of prevailing commercial rates or computed by sound commercial accounting practices that include a return on capital investment and administrative cost as well as depreciation.  The rental will be such as to prevent the lessee from obtaining an unfair competitive advantage over competitors because of a low lease cost.  

5.2 PROCEDURES 

Routine requests from local governments, corporations or private individuals for lease will normally enter Army channels at the installation level.  These requests must be in letter form and forwarded 45 days before the lease property is required.  The installation property officer (Directorate of Logistics) generally processes these requests and forwards them through channels to the appropriate approval authority as specified in AR 700-131.  Each level within the approval chain must carefully weigh the impact of diverting equipment from authorized Army use before granting approval for leases.  DA Form 4881-5-R, Agreement for the Lease of Army Materiel is prepared to document and approve lease agreements under the authority of 10 U.S.C. 2667.  

When the leasing accountable property officer receives copies of the request, the lease agreement, the surety bond, and the lease authorization from the approving authority, the request will be processed according to normal supply procedures, except as modified by AR 700-131.  Leased property will be kept on accountable records of the owning property account.  Suspense files must be maintained to ensure timely return of leased equipment.  Leased property must be returned to the Army in the condition received, less fair wear and tear, unless the terms of the agreement specify otherwise.  Inspections will be performed to determine the condition of the returned property.  

Money received from leasing under 10 U.S.C. 2667 is deposited into a special account of the Treasury established by specific authorization of 10 U.S.C. 2667 (see Chapter Six).  The funds are later authorized for use by OSD(C) and distributed by HQDA on a 50%/50% basis to the generating installations and MACOMs, unless HQDA determines that the MACOM share will be used for other Army requirements in the areas specified by law.  The law requires a yearly accounting of the receipt and use of all money rentals that are deposited and expended under this program, including a detailed explanation of each lease entered into and each amendment made to existing leases.  

In-kind consideration 

5.3 EXAMPLES 

Installations with underutilized equipment might lease such items to local governments, corporations, and private individuals.  Some examples follow.  

· Highway departments of local communities lease road graders, bulldozers and backhoes from nearby installations.  

· Installations with industrial facilities lease materiel-handling equipment to corporations and others.  
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· Underutilized audiovisual equipment might be leased to local organizations or schools.  

· Installations have leased tents to support local activities.  



Chapter Six

Program Execution

6.1 ACCOUNTING RULES AND PROCEDURES 

The law (10 U.S.C. 2667 and 40 U.S.C. 485) requires strict accountability for the sale and outlease program.  Accounting and reporting procedures have been established to comply with these legal requirements.  Specifically, the law requires that the budget request shall include, as part of the annual budget submission: 

· An accounting of the receipts and use of all monies that were deposited and expended as part of the sale and outlease program for the previous fiscal year 
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· A detailed explanation of each lease in force and transfer or disposal made during the previous fiscal year.  

The Chief of Engineers is responsible for this reporting for real property.  Logistics organizations are responsible for reporting for personal property.

6.1.1 REPORTING OF RECEIPTS 

Proceeds generated under the sale and outlease program must be reported in Special Treasury Receipt Accounts.  Tracking procedures have been established that use the limit field of the accounting classification to identify the type of property (real or personal), and the installation reporting the receipts.  A representative accounting classification with the limit field and an explanation of the codes are indicated below.  More detailed information is prescribed in DFAS-IN 37-100-FY and DFAS-IN 7097.0

Sample Accounting Classification with Limit Field for the Deposit of Receipts from Disposal of Real Property:

97 R 5188 1 FH 2
· The first two digits represent the Department Code.  Starting in FY94, revenues generated under this program are reported as Department of Defense (Department Code 97) rather than Department of the Army (Department Code 21).  This will not change the amount of money that will be redistributed to the installations.  

· The third digit indicates that the account is a receipt account.  

· The fourth through seventh digits indicate the special account code.  Disposal of real property is 5188 and lease of real or personal property is 5189.  

· The eighth digit (the first digit of the limit field) indicates whether the property is real property or personal property.  The available codes are 1 (real property) or 2 (personal property).  

· The ninth and tenth digits (the second and third digits of the limit field) are for the location code.  The location codes are shown in AR 37-100-FY.  The location code is a critical element of the accounting classification of the deposit, because that is what will be used to determine how much money is distributed to each installation and MACOM.  If a location code is not shown for your installation, contact DFAS-IN, Accounting Procedures Division, DSN 699-5881, and a code will be added.  If the last position is 1 or 5 (the service code is not Army) then the location code will be zero filled.  

· The last digit describes the Service Code.  The Corps of Engineers, as the real estate agent for the DoD, disposes of property from all Services, and makes the vast majority of collections and deposits.  The available codes are 1 (Navy), 2 (Army), or 5 (Air Force).  However, the Army is not responsible for Navy real estate.

Some cautions concerning the reporting of receipts are: 

· U.S. Army Reserve and U.S. Army National Guard facilities that are not located on military installations must manually track and report to their respective headquarters any revenues generated through this program.  This will ensure that any entitled proceeds are property distributed.  

· Installations that are scheduled to close due to BRAC are authorized to lease property only.  BRAC installations are not authorized to sell real property under this program.  

· Since the U.S. Army does not own real property in Europe, Korea, Japan, or other foreign countries, activities located in these areas are only authorized to lease non-excess personal property.  (Although Army does not lease real property in foreign countries, non-Army activities may be permitted to use real property, and pay for utilities and services obtained.  These monies are deposited in the appropriation from which the cost of the utilities or services was paid.) 

· Revenue from the sale of excess personal property is not a part of this program.  This property must still be sold through DLA and the receipts deposited to the miscellaneous receipts account of the Treasury.  

6.1.2 REPORTING OF EXECUTION INFORMATION (Expenditures)
Use of proceeds is legally restricted to the following:  (1) Maintenance, protection, alteration, repair, improvement, or restoration (including environmental restoration) of property or facilities; (2) Construction or acquisition of new facilities; (3) Lease of facilities; and (4) Facilities Operation Support.  The Army may not expend more than $500,000 at a single installation until 30 days after reporting to Congressional Defense Committees on the proposed expenditure.

Project Codes have been established to track execution of the program.  More detailed information is prescribed in DFAS-IN 7097.0.  The Budget Project Code structure is: 

Disposal of DoD Property (Execution Codes for Receipt Account 97X5188): 

Budget Project Code

00000000000

Outlease of DoD Property (Execution Codes for Receipt Account 97X5189): 

Project Code

00000000000
Because of the specific legal restriction concerning the use of the proceeds from this program, some cautions concerning the reporting of execution data are: 

· The maintenance and repair projects funded with these proceeds are not subject to the same dollar limits prescribed for the use of RPMA and RPMD funds.  These proceeds were identified specifically for maintenance and repair and are provided in an appropriation other than RPMA or RPMD.  

· The environmental projects must be limited to environmental restoration.  Therefore, the proceeds may not be used for environmental compliance projects.  

· Split funding of maintenance and repair and environmental restoration projects is appropriate.  If a sufficient amount of proceeds is not available to complete a project, the proceeds may be supplemented with other funds to complete the project.  

6.1.3 REPORTING OF SALE AND LEASE INFORMATION
A schedule that shows each lease in force for the previous year is submitted with the President’s Budget in accordance with the law that requires a detailed report by March 15 of each year.  The schedule is developed from a Corps of Engineers database that contains information about the leased property.  The data submitted with the budget includes an identification of the property, the lessee, and the amount of the lease.  Similar data must be submitted for each transfer or disposal of real property made during the previous year.  

The Corps of Engineers is responsible for collecting the agreed lease amounts.  The collections are to be identified through the resource management channels and reported in the accounting records.  GSA is responsible for collecting and depositing proceeds from sales of real property.  

6.2 DISTRIBUTION OF FUNDS 

Funds reported to the Treasury in these receipt accounts will be distributed on an annual basis.  The funds will be distributed using normal PBAS procedures.  The funding document, which will be sent to the MACOM, will clearly identify the installation where the proceeds were generated.  The funding document will identify the installations that generated the proceeds and will identify the amount that is available to those installations.  Further, the document will clearly state the purpose for which the proceeds may be used.  

The plan is to distribute the funds during the second or third quarter of each fiscal year.  To maximize distributions of funds, it is important that installations report any receipts from the sale and lease of DoD property to the special fund receipt accounts on a timely basis.  Any rejected transactions should be analyzed and re-input as soon as possible.  

If your installation has generated proceeds from the sale and lease of property but does not receive a distribution of funds, the fund manager should be contacted.  The fund manager for these special fund receipt accounts may be contacted at DSN 699-2657.  

6.3 FUND CONTROL PROCESS 

OSD(C) provides obligation authority for use of the proceeds on a funding document.  The obligation authority equals the amount deposited in each of the special fund receipt accounts and the amounts recorded on the Treasury books.  The authorities provided for each of the accounts are obligation limitations, and are subject to the provisions of Section 1517 of 31 U.S.C., the Anti-Deficiency Act.  Obligations may not be incurred beyond the approved amounts.  

Because the obligation authority equals the amount deposited, the amounts deposited should not be reduced.  Therefore, if installations intend to reverse any amount deposited in these accounts, the fund manager must be notified prior to making the adjustment.  

The funds are considered to be no-year funds, and are, therefore, available beyond the fiscal year end.  However, installations are encouraged to execute the funds as quickly as possible.  



Chapter Seven

FREQUENTLY ASKED QUESTIONS

7.1 QUESTIONS AND ANSWERS 

To assist installations in executing their sale and outlease programs, this chapter includes some of the most frequently asked questions and provides the answers.  

Question 1: If our installation has currently underutilized real property, how do we get started on a lease program? 

Answer 1: AR 405-80 describes the procedures required for the outgrant of real property, but format needs to be obtained from their MACOM Engineer, real estate office.  After surveying their real property holdings, installation commanders should prepare a Report of Availability (ROA) and submit the ROA through command channels for approval.  The supporting Corps of Engineers (COE) district will issue the appropriate real estate instrument (e.g., lease or granting of easement).  
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Question 2: What information should be included in the lease agreement for real property? 

Answer 2: The ROA contains all the information needed to be included in the lease agreement.  AR 405-80 describes what information is required in the ROA.  

Question 3: Are we permitted to advertise the availability of real property for lease? 

Answer 3: Yes.  Real estate will be granted for private purposes only after reasonable efforts have been made to obtain competition through advertising by the COE district.  

Question 4: If an accident occurs on leased Army property or using leased Army property, who is liable? 

Answer 4: Real estate instruments usually contain a provision whereby the Government will not be responsible for damages to the lessee's property or injuries to the lessee arising from the use of the leased property, and the lessee will indemnify and hold the Government harmless from all such claims, excepting damage due to the fault or negligence of the Government.  

Question 5: Can I lease equipment at a BRAC installation? 

Answer 5: Yes.  However, as in the case of real property, the circumstances surrounding the availability of the equipment (e.g., how and when it became excess or underutilized) will determine whether the proceeds are deposited in the BRAC account or returned to the installation.  

Question 6: If the equipment leased out is damaged beyond repair, can we use the lease money to replace it? 

Answer 6: No.  Use of lease proceeds is legally restricted to the following:  (1) Maintenance, protection, alteration, repair, improvement, or restoration (including environmental restoration) of property or facilities; (2) Construction or acquisition of new facilities; (3) Lease of facilities; and (4) Facilities Operation Support.  To fund replacement of the lost or damaged equipment, you must go through the normal budget process.  Report of survey procedures should be followed to obtain recoupment from the lessee.  However, at this time, the recoupment monies would be returned to the Miscellaneous Receipts Account of the Treasury.  

Question 7: Who is entitled to the cash proceeds earned from leases? Would a tenant receive any cash proceeds?  

Answer 7: 10 U.S.C. 2667, as amended, provides that 50% of the cash proceeds derived from leases will be made available to the installation where the property is located and 50% to the military department.  Tenants will not receive any of the cash proceeds; however, they may benefit indirectly from the projects.  

Question 8: How do we determine fair market value for real property? 

Answer 8: Determining fair market value requires appraisal expertise not found at installations.  Appraisers must meet strict certification standards.  Contact your district engineer real estate office for assistance.

Question 9: Should we review all leases and try to change them to fair market value?

Answer 9: Leases should be reviewed for fair market value when they expire.

Question 10: How do we determine fair market value for personal property?

Answer 10: Fair market value will be determined on the basis of prevailing commercial rates or computed by sound commercial accounting practices that include a return on capital investment and administrative costs as well as depreciation.

Question 11: Can financial services provided by on-post banks and credit unions be considered as in-kind consideration when determining fair market value?

Answer 11: Yes, 10 U.S.C. 2667 requires that fair market rent payable in cash or in-kind consideration be obtained for leases.  The FY 2000 amendment to 10 U.S.C. 2667 expands the type of in-kind consideration to be accepted as rental payment to include the provision of such other services relating to activities that will occur on the leased property.  The level and value of services should be discussed between the financial institutions and the installation commander (or representative) and must be identified in the Report of Availability.  Installations should coordinate as early as possible with the supporting district real estate office to assist in determining the value of the in-kind consideration.
Question 12: Are proceeds from easements, licenses, and permits covered by the amendment to the lease statues and available to installations?

Answer 12: Yes, 10 U.S.C. 2667 now covers proceeds from easements granted under 10 U.S.C. 2668 and 2669.  Permits, licenses, utility pole agreements, etc. under a real estate agreement are covered under the temporary use provision in the law.

Question 13: Can the proceeds from the sale and outlease legally be used for environmental compliance projects?

Answer 13:  No.  Proceeds may only be used for the following:  (1) Maintenance, protection, alteration, repair, improvement, or restoration (including environmental restoration) of property or facilities; (2) Construction or acquisition of new facilities; (3) Lease of facilities; and (4) Facilities Operation Support.  

Question 14: Since the law permits GSA to recoup associated expenses from disposal proceeds, can installation and district engineers recover the administrative costs they incur as part of this program?

Answer 14:  Yes.  Section 2695 to Title 10, Chapter 159 as amended by the FY 1998 Defense Authorization Act provides authority for the Military Departments to accept funds to cover administrative expenses relating to certain real property transactions.  These reimbursements can be accepted only from non-Federal persons or entities.  The types of real property transactions that are covered by this legislative change are:  a) the exchange of real property; b) the grant of an easement over, in, or upon real property of the United States; c) the lease or license of real property of the United States.  Department of Defense (DoD) 7000.14-R, DoD Financial Management Regulation, Volume 12, Chapter 14, provides financial management procedures for this program.  The Corps of Engineers is the proponent for this program.

Question 15: What organization controls lease proceeds and assumes responsibility for annual reporting for personal property leases.

Answer 15: ODCSLOG.  Guidance is contained in AR 700-131.

Question 16: What is the policy for outleasing personal property?

Answer 16: AR 700-131 states that Army materiel is intended for use in support of the Army’s mission. However, when compelling circumstances exist, supported by general or specific statutory authority, materiel not immediately needed to support mission requirements, may be loaned or leased in accordance with procedures outlined in AR 700-131.  Loans or leases will be approved or disapproved based on the purpose, duration of the loan or lease, and consideration of the following factors that can take precedence over any loan or lease: (1) Military requirements and priorities, (for

example, continuity of military operations, troop survival, and the rehabilitation of essential military bases); (2) Stocks and programmed Army requirements. This includes prepositioned mobilization reserve stocks; (3) Type classification with pending changes; (4) Minimum diversion of Army stocks; (5) The adequacy of the borrower’s resources. Requesters will be encouraged to use their own resources; (6) The availability of alternative sources such as commercial lessors.
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Chapter Eight

SALE AND OUTLEASE AUTHORITIES

8.1
Sale and Outlease Authorities
Title 10, U.S.C., Sec. 2667.  Leases: non-excess property of military departments 
(a) Whenever the Secretary of a military department considers it advantageous to the United States, he may lease to such lessee and upon such terms as he considers will promote the national defense or be in the public interest, real or personal property that is - 

(1) under the control of that department; and

(2) not excess property, as defined by section 3 of the Federal Property and Administrative Services Act of 1949 (40 U.S.C. 472). 

(b) A lease under subsection (a) - 

(1) may not be for more than five years, unless the Secretary concerned determines that a lease for a longer period will promote the national defense or be in the public interest; 

(2) may give the lessee the first right to buy the property if the lease is revoked to allow the United States to sell the property under any other provision of law; 

(3) shall permit the Secretary to revoke the lease at any time, unless he determines that the omission of such a provision will promote the national defense or be in the public interest; 

(4) shall provide for the payment (in cash or in kind) by the lessee of consideration in an amount that is not less than the fair market value of the lease interest, as determined by the Secretary; and 

(5) may provide, notwithstanding section 321 of the Act of June 30, 1932 (40 U.S.C. 303b), or any other provision of law, for the alteration, repair, or improvement, by the lessee, of the property leased as the payment of part or all of the consideration for the lease. 

(c) (1)  In addition to any in-kind consideration accepted under subsection (b)(5), in-kind consideration accepted with respect to a lease under this section may include the following:

(A)  Maintenance, protection, alteration, repair, improvement, or restoration (including environmental restoration) of property or facilities under the control of the Secretary concerned.


(B)  Construction of new facilities for the Secretary concerned.


(C)  Provision of facilities for use by the Secretary concerned.


(D)  Facilities operation support for the Secretary concerned.

(E)  Provision of such other services relating to activities that will occur on the leased property as the Secretary concerned considers appropriate.

(2) In-kind consideration under paragraph (1) may be accepted at any property or facilities under the control of the Secretary concerned that are selected for that purpose by the Secretary concerned.

(3) Sections 2662 and 2802 of this title shall not apply to any new facilities whose construction is accepted as in-kind consideration under this subsection.

(4) In the case of a lease for which all or part of the consideration proposed to be accepted by the Secretary concerned under this subsection is in-kind consideration with a value in excess of $500,000, the Secretary concerned may not enter into the lease until 30 days after the date on which a report on the facts of the lease is submitted to the congressional defense committees.

(d) (1) (A) The Secretary of a military department shall deposit in a special account in the Treasury established for such military department the following:  

(i)   All money rentals received pursuant to leases entered into by that Secretary under this section.  

(ii)  All proceeds received pursuant to the granting of easements by that Secretary under sections 2668 and 2669 of this title. 
(iii) All proceeds received by that Secretary from authorizing the temporary use of other property under the control of that military department.  

(B) Subparagraph (A) does not apply to the following proceeds: 

(i)   Amounts paid for utilities and services furnished lessees by the Secretary of a military department pursuant to leases entered into under this section.

(ii)  Money rentals referred to in paragraph (4) or (5).  


 (C) Subject to subparagraphs (D) and (E), the proceeds deposited in the special account of a military department pursuant to subparagraph (A) shall be available to the Secretary of that military department, in such amounts as provided in appropriation Acts, for the following:

(i)   Maintenance, protection, alteration, repair, improvement, or restoration (including environmental restoration) of property or facilities.

(ii)  Construction or acquisition of new facilities.

(iii) Lease of facilities.

(iv) Facilities operation support.


(D) At least 50 percent of the proceeds deposited in the special account of a military department under subparagraph (A) shall be available for activities described in subparagraph (C) only at the military installation where the proceeds were derived.

(E) The Secretary concerned may not expend under subparagraph (C) an amount in excess of $500,000 at a single installation until 30 days after the date on which a report on the facts of the proposed expenditure is submitted to the congressional defense committees.

(2) Payments for utilities and services furnished lessees pursuant to leases entered into under this section shall be credited to the appropriation account or working capital fund from which the cost of furnishing the utilities and services was paid.

(3) Not later than March 15 each year, the Secretary of Defense shall submit to the congressional defense committees a report, which shall include - 

(A) an accounting of the receipt and use of all money rentals that were

deposited and expended under this subsection during the fiscal year preceding the fiscal year in which the request is made; and

(B) a detailed explanation of each lease entered into, and of each amendment made to existing leases, during such preceding fiscal year. 

(4) Money rentals received by the United States directly from a lease under this section for agricultural or grazing purposes of lands under the control of the Secretary of a military department (other than lands acquired by the United States for flood control or navigation purposes or any related purpose, including the development of hydroelectric power) may be retained and spent by the Secretary concerned in such amounts as the Secretary considers necessary to cover the administrative expenses of leasing for such purposes and to cover the financing of multiple-land use management programs at any installation under the jurisdiction of the Secretary. 

(5) Money rentals received by the United States from a lease under subsection (f) shall be deposited into the account established under section 2906(a) of the Defense Base Closure and Realignment Act of 1990 (part A of title XXIX of Public Law 101-510; 10 U.S.C. 2687 note). 

(e) The interest of a lessee of property leased under this section may be taxed by State or local governments. A lease under this section shall provide that, if and to the extent that the leased property is later made taxable by State or local governments under an Act of Congress, the lease shall be renegotiated. 

(f)  (1) Notwithstanding subsection (a)(3) or the Federal Property and Administrative Services Act of 1949 (to the extent such Act is inconsistent with this subsection), pending the final disposition of real property and personal property located at a military installation to be closed or realigned under a base closure law, the Secretary of the military department concerned may lease the property to any individual or entity under this subsection if the Secretary determines that such a lease would facilitate State or local economic adjustment efforts. 

(2) Notwithstanding subsection (b)(4), the Secretary concerned may accept consideration in an amount that is less than the fair market value of the lease interest if the Secretary concerned determines that - 

(A) a public interest will be served as a result of the lease; and 
(B) the fair market value of the lease is 

(i) unobtainable, or 

(ii) not compatible with such public benefit. 

(3) Before entering into any lease under this subsection, the Secretary shall consult with the Administrator of the Environmental Protection Agency in order to determine whether the environmental condition of the property proposed for leasing is such that the lease of the property is advisable. The Secretary and the Administrator shall enter into a memorandum of understanding setting forth procedures for carrying out the determinations under this paragraph. 

(4) (A) Notwithstanding the National Environmental Policy Act of 1969 (42 U.S. C. 4321 et seq.), the scope of any environmental impact analysis necessary to support an interim lease of property under this subsection shall be limited to the environmental consequences of activities authorized under the proposed lease and the cumulative impacts of other past, present, and reasonably foreseeable future actions during the period of the proposed lease.

(B) Interim leases entered into under this subsection shall be deemed not to prejudice the final disposal decision with respect to the property, even if final disposal of the property is delayed until completion of the term of the interim lease.  An interim lease under this subsection shall not be entered into without prior consultation with the redevelopment authority concerned.

(C) Subparagraphs (A) and (B) shall not apply to an interim lease under this subsection if authorized activities under the lease would - 

 (i) significantly affect the quality of the human environment; 
or 

(ii) irreversibly alter the environment in a way that would 
preclude any reasonable disposal alternative of the property 
concerned. 

(g)(1) If a proposed lease under subsection (a) involves only personal property, the lease term exceeds one year, and the fair market value of the lease interest exceeds $100,000, as determined by the Secretary concerned, the Secretary shall use competitive procedures to select the lessee. 

(2) Not later than 45 days before entering into a lease described in paragraph (1), the Secretary concerned shall submit to Congress written notice describing the terms of the proposed lease and the competitive procedures used to select the lessee. 

(h) In this section:

(1) The term ''congressional defense committees'' means: 

(A) The Committee on Armed Services and the Committee on Appropriations of the House of Representatives.

(B) The Committee on Armed Services and the Committee on Appropriations of the House of Representatives.

 (2) The term “base closure law” means the following:

(A) Section 2687 of this title.

(B) The Defense Base Closure and Realignment Act of 1990 (part 
A of title XXIX of Public Law 101-510; 10 U.S.C. 2687 note). 

(C) Title II of the Defense Authorization Amendments and Base 
Closure and Realignment Act (Public Law 100-526; 10 U.S.C. 2687 
note). 

(3) The term “military installation” has the meaning given such term in section 2687(e)(1) of this title.

(i) This section does not apply to oil, mineral, or phosphate lands.

Chapter Nine

SALE AND OUTLEASE REFERENCES

9.1
Sale and Outlease References
Title 40, U.S.C., Section 485, Proceeds from Transfer, Sale, Etc., of Property.

Title 40, U.S.C., Section 471, Congressional declaration of policy. 

Title 10, U.S.C., Section 2667, Leases:  Non-Excess Property of Military Departments, as amended by Public Law 106-398, FY2001 National Defense Authorization Act, Section 2812. 

Title 10, U.S.C, Section 2668, Easements for Rights-of-Way, as Amended by Public Law 106-398, FY 2001 National Defense Authorization Act, Section 2812. 

Title 10, U.S.C., Section 2669, Easements for Rights-of-Way:  Gas, Water, Sewer Pipe Lines, as amended by Public Law 106-398, FY 2001 National Defense Authorization Act, Section 2812.

http://www4.law.cornell.edu/uscode
Federal Property Administrative Services Act, as amended by 42 U.S.C. 11411, 

The Stewart B. McKinney Homeless Assistance Act
http://propertydisposal.gsa.gov/ResourceCenter/laws_regs_all/
Executive Order (EO) 12512
http://www.nara.gov/fedreg/codific/eos/e12512.html
OSD Guidance Memorandum
http://www.acq.osd.mil/installation/irm/irm_library/eul_policy.PDF
Department of Defense Financial Management Regulation 7000.14-R, Volume 12, Chapter 14, Transferring, Disposing, and Leasing of Real Property and Personal Property  


" 

http://www.dtic.mil/comptroller/fmr/




Defense Finance and Accounting Service-Indianapolis (DFAS-IN) Regulation 37-1, Finance and Accounting Policy Implementation, Chapter 14, Sales and Revenue

http://www.asafm.army.mil/links/dodLinks.asp (MIL Access Only)  

DFAS-IN Manual 37-100-FY, Army Management Structure, File D5-5188.100, Disposal of DoD Property Receipt and Expenditure Accounts and File D5-5189.103, Lease of DoD Assets Receipt and Expenditure Accounts.  


" 

www.asafm.army.mil/secretariat/document/dfas37-100/



AR 405-70, Utilization of Real Estate

http://www.usapa.army.mil/pdffiles/r405_70.pdf
AR 405-80, Granting Use of Real Estate

http://www.usapa.army.mil/pdffiles/r405_80.pdf
AR 405-90, Disposal of Real Estate

http://www.usapa.army.mil/pdffiles/r405_90.pdf
AR 700-131, Loan and Lease of Army Materiel

http://www.usapa.army.mil/pdffiles/r700_131.pdf
Operation and Maintenance Budget Exhibit, PB34, Revenue from Transfer or Disposal of DoD Real Property and Revenue from Leasing Out of DoD Assets

http://www.asafm.army.mil/budget/fybm/FY02/oma/vol2/vol2.pdf (click on PB34)
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